VIEC KHAI QUAT MOT LUAN AN Y KHOA: GIA
TRI VA HAU QUA CUA CHUNG CU BAT TOAN

Gan day dwoc phé bién lai [1] trén mang lwéi Hai ngoai nhirng phan chinh cta luan
an tién siy khoa ctia BS Mac Van Phwérc, trinh ngay 20 — 07- 1968, tai Saigon, do BS
Pang Ngoc Thuan tém lwoc va phu chi lién quan téi “Bénh tat va cai chét ctiia bén Van
Nhan Tan Da — Nguyén Van Vinh — Pham Quynh — Nguyén Twong Tam”. Trong phan
trinh bay ké tiép, tai liéu nay dwoc nhéc tdi van tat 1a “Luan An”.

Téac dung chinh cGa Luan An la dé gip chuan y si trinh bay mot dé tai y khoa trwedc mot
ban giam kh&o gém céc gido sw gidng huan cla dai hoc lién hé. Khi Luan An dwoc chap
nhan, dwong sw dwoc coi nhw da hoi du diéu kién gido khoa can thiét [2] d& nhan linh
hoc vi Tién si Y Khoa [ma tai Vién Nam quen goi la "Bac si"].

Nhwng nay vi mét Iy do nao khac, Luan An dé lai dwoc dung ngoai pham vi nha trwdng
dé& phan bién mot sy kién trong van gidi, thi gia tri va tha tuc ciu tao quan diém ctia Luan
An phai dwoc xét lai mét cach ky lwéng va nghiém tic hon dé thdm dinh lién hé mat thiét
gitba Luan An va tac dung chirng ct ctia sy phan bién.

Cau hoi dwoc dét ra 1a liéu Luan An clia BS Mac Van Phuéc, dwdi hinh thiee “Tiéu luan”
do BS Bang Ngoc Thuan tém lwoc va phu chii ¢ dd tiéu chuan va gia tri ctia mot tai liéu
hop céch, toan hao trong viéc chirng minh “Bénh tat va cai chét cia bdn Van Nhan Tan
DPa — Nguyén Van Vinh — Pham Quynh — Nguyén Twdng Tam” hay khéng?

|. THAM DINH GIA TRI CUA LUAN AN

1. Luan An tw n6 chwa da tdm voc ctia mot quan diém y khoa c6 uy lwc thdm dinh
chinh xéac, thwe dung, vi d6 chi la céng trinh diéu nghién ctia mét chuan y si, c6 hoc,
nhwng chwa hanh nghé, khéng co kinh nghiém chan bénh, diéu tri, chwa dd uy tin thuyét
phuc. Trén thé gi&i, cac luan an dai hoc, mudn c6 gia tri phd quéat, can dwoc hdi ddng
phan khoa chon lya, gi¢i thiéu hay dang tai qua co s& an loat dai hoc. Day khdng phai
la trwérng hop cia Luan An dang xét toi.

2. Luan An nay khong phai la mét “luan an chuyén khoa”’di‘éu tri rudt gan, ung thw
[oncology], tdm than [neurology/psychiatry/mental disorder], von la nhirng nganh y khoa
chuyén nghiép [medical specializations].

Do do, véi tam kién thirc y khoa dai cwong, Luan An khong di tam véc két luan chinh
xac ve nhirng can bénh nan giai gan cho cac van nhan dem ra thi nghiém trong Luan An.

3. Vé mat khoa hoc, Luan An khong liét ké day di nhirtng chirng cir y khoa chuyén
nghiép can thiét dé Luan An cé tinh cach xac thuc khi két luan vé bénh Iy ctia cac van
nhan dung lam déi twong cta Luan An.

Truéc hét, nhirng ngudi thuworng khéng chuyén mén [lay witness], [3] khdng c6 kién thirc
khoa hoc va y khoa [lay opinion] lai dwoc dé clr trong viéc dan chirng chan bénh hay anh
hwdng cach chan doan bénh trong Luan An.



TRUONG HOP TAN DA NGUYEN KHAC HIEU

» Khai Hwng viét: * Tan Pa dau gan, trong da vang da hiéu ¥ Da vang la mét triéu
chirng ctia nhiéu bénh, khéng c&r bénh gan. Song Tan Da nghién ruwou khién ta nghi
dén dau gan cling dung thoi.

= Toi [Khai Hwng] dwa tay s& tran ngudi 6m...: * Khdng sao, thé nao réi ciing khoi.
Trong sac mét bac twoi tdn va nhéat 1a mat bac con tinh than. Thé nao ciing khdi !

» BAc dau gan. Trong da vang dd hiéu. Bé&nh dau gan ngay nay nguoi ta da tim duoc
thuéc chiva rat cong hiéu. Cap mat mé to, thi silang hét tinh than chadm chd nghe tbi.
R6i 6ng thét ra mot cau noi khé, 161 n6i thlr nhat ma tdi nghe thay : * Udng sam co
dwoc khong ? T6i lac dau : * Khdng dwoc, bac a. Sam tré. Va sam thuwc tot khé mua.
Ubng sam gia hiéu chi thém nguy hiém.

Y kién khéng chuyén mon [lay opinion] ctia Khai Hwng vé can bénh va cach “diéu tri” con

bénh Tan Da Nguyén Khac Hiéu ma lai dwoc dung trong Luan An dé chirng minh céc

hién twong khoa hoc [Tdi Idc d&u: khéng duorc... sam tré] va y khoa [Bac dau gan. Trong
da vang du hiéu] cho thay rd cach str dung chirng ct trong Luan An hoan toan thiéu gia
tri thuan thuc vé mat khoa hoc va y khoa.

TRUONG HOP NHAT LINH NGUYEN TUONG TAM

= Nguyén thj Vinh : * Hang ngay tdi it dam noi chuyén v&i anh bai vi trén guong mat
anh toat ra mot vé nghiém khac, tram lang, rat buon ba. Anh mat ludn ludn nhin vé moét
cBi xa xam, mong lén noi chat chira u sau ”

= Trwong Bao Son : ” Phai chang viéc mét hai ngwdi em than yéu nhw méat hai canh
tay dac lwe, da lam cho Nhat Linh Nguyén Tuong Tam xot xa dau long khién nhiéu
dém 6ng da am tham khoc mot minh va chan nan, ngwng lam chinh tri mat ba bon
nam trdi, &n cw noi ndi rivng Pa Lat ©

» Nguyén Twong Thiét, con trai nha van: “Nhat Linh thuong viét trong dém khuya
khoat. Nhieu khi thirc giac ntra dém, toi thwong thay qua khe 9fra den trong phong
ong con bat sang. C6 dém |G chung t6i I6m com bo day vi nghe tiéng khoc trong phong
cha téi...”

» Chuyén nay khién ba em gai Nhat Linh cho rang 6ng anh minh “dién” du 1a dién khon.

[a] Nhirng |&i thd 16 tam tinh trén trong pham vi gia dinh, than thudc, nay lai dem dung

trong khung canh khac la, bat ng& noi Luén An déu khdng co6 cung cach khoa hoc, vi chi

gom thanh y kién khéng chuyén mén [lay opinion];

[b] ddng thi cling khong truwe tiép chirng minh “bénh tat cia NL-NTT” [sic]:

Nhirng thdng tin vé vé “tram l&ng, budn ba...u sau”, “tiéng khoc trong phong cha t6i...”
v.v. chi la nhirng nhan dinh hay y kién trung thwe, cu thé [4] clia cac than nhan vé thuc
trang budn ba, dau khd khéng hon, khéng kém clia nha van NT-NTT, ch& khong hé cé
dung y truc tiép chirng minh can bénh tdm than, dién khing nao ca.
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L&i Ba em gai Nhét Linh cho rang 6ng anh minh “dién du la “dién khoén” chi nam trong
nhan dinh that tha, tw nhién ctia mét nguwdi khdng hiéu ndi viéc lam cia ngudi khac, nhw
trong cau: “Ong dién &, nira d&8m, mwa b&o con ri nhau di choi”. T “dién” & nhirng hoan
canh dé chi la cach phat biéu than mat trwdc nhivng hanh déng liéu linh, khac thuwong,
ky cuc, budn cudi, hay khé hiéu. Nhwng chac chan ngudi phéat biéu kh()ng hé nghi
dwong s mac bénh dién that.
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Qén day t6i nhan duwgc dién thu February 16, 2012 cua van hiru Chu Xuan Vién [chau
ré cta nha van NL-NTT] dan chirng r6 rét nhw sau:

Dear anh Dat,

Toi da n6i chuyén véi Duy Lam Nguyén Kim Tuan rat 1au vé vu nay.

Duy Lam biét rat r5 vé Nhat Linh ké tir th&i NL vé Hanéi nam 1950 & Phé Hang Bé. DL
da dworc 6ng chi dan ky thuat viet truyén ngan.

Sau khi vao Nam, NL trG ngu tai nha 6ng anh (Ng Twong Thuy) & d6 co6 ca anh Twong
Hung, anh Twong B4 va chi Nguyét (ba Tén That Niém). Khi NL lam Van Hbéa Ngay
Nay, c6 sw hop tac caa DL va Twong Hung.

Tat ca nhirng ngwei chau nay déu co nhan xét nhw Duy Lam tom Iwere: Khong c6 dau
hiéu nao cho thay Nhat Linh bi tdm than ca...

Xin anh ghi thém sw phd nhdn cua nhirng ngwdi chau (c6 tén trén déy) da cung é'chung
véi Nhat Linh mét thoi gian khé lau.

Théan kinh,

Chu Xuéan Vién

4.vé mat Iy luan, dan giai, tham dinh, nhitng chirng cl» chuyén nghiép vé “bénh tat clia

Nhat Linh Nguyén Twong Tam” [sic], néu muon co gia tri at phai la nhivng tai liéu chan

bénh, giam dinh bénh ly, nhixng phuc trinh mach lac, khdng nghi van, thich dang gl]a gidi

y sTphuc vu con bénh.[5]Nhwng trong Luan An lai liét k& nhirng loai chirng ctr chan bénh

va phdc trinh giam nghiém rat mo ho, déi khi nghich ly, phan bién lan nhau — thi du nhu:

» “Tentative de suicide avec substance inconnue” [BS Nguyé&n Hiru Phiém]

= Vao dén bénh vién, bac sT nhan bénh tuwdng nhw bénh nhan da chét roi. Ong khong
th’éy trigfau chtvng cla moét bénh nao nén cling nght la tw van bang déc dugc. Thir nwéc
tieu thay co6 thudc ngu tuy khéng ro rét... [sic]

Vay nhirng loai thAm dinh, chan bénh hay phuc trinh giam nghiém nhw trén c6 gia tri dan

chirng gi lién hé t&¢i bénh tdm than? Co thé nadi la khdng.

Riéng phuc trinh phap y ctia BS Nguyén Van Bén khi phau nghiém t& thi cia nha van

NL-NTT chi ghi:

= Bao t&r day phan nia thirc an (dugc cot 2 dau va ldy nguyén ven ra véi thirc an dé
tim chat doc tai Vién Giao Nghiém)

» Gan phia dwéi c6 mét Ian chai to (bande scléreuse)

= V&i nhirng phwong phap kham nghiém thong thuo’ng tai chd, khong thay thi hai c6
triéu chirng nao co thé giai thich cai chét mau chong ctia Nguyén Twérng Tam

C6 khoan nao, diéu nao minh bach, rd rang xac dinh cin bénh “tam n&o/ dién khung” [sic]
cua nha van NL-NTT hay khéng? Bwong nhién la khéng.

V& phan thir nghiém doc dugc thi hanh ngay 15 thang 7 nam 1963 tai Vién Pasteur, chiéu
yéu cau cua Toa An Saigon ngay 10 thang 7 nam 1963, dwdi day la Phdc trinh ket qua
ky tén b&i BS Pham Van Tat, trwdng phong:



= C6 hién dién cia chat barbiturique v&i mot mirc d rat cao trong nuwoc tiéu cia
Nguyén Twong Tam

» Sau khi kiém nhan bang microcrystalloscopie, c6 thé két luan chét barbiturique nay la
loai Veronal

C6 khoan nao, diéu nao minh bach, rd rang xac dinh cin bénh “tam n&o/ dién khung” [sic]

cua nha van NL-NTT hay khéng? Ciing chi la khéng.

5. Vé mét dao dirc va lwong tam chirc nghiép, thiét twong Luan An da nhiéu 1an vi
pham dao dwrc nganh y khoa, goi tat Ia y dirc:[6]

[a] Can ctr vao l&i thé Hippocrate[7] va Qui wéc dao dirc nghanh y clia bt ctr Hiép hoi
Y khoa vao trén thé gidi [8] thi “thdng I&” ngudi y sT phai ton trong ddi tw [privacy] cla
bé&nh nhan ma minh phuc vu. Ching ta hay doc “May L&i Khuyén Sinh Vién Y Khoa” ciia
BS Nguyén Hiru Phiém[9] phat biéu(Budi n6i chuyén do truong Pai Hoc Y khoa Hué té
chire ngay 29-6-1968 Tai Trung Tam Y Khoa Pai Hoc Saigon):[10]

NOi t&i nhirng bén phan cua cac ban, tdi khdng thé khong dé cap dén van dé bi mat
nghé nghiép (secret professionnel).

Tuyét déi ngwei thay thudc khdng dworc tiét 16 cho ai biét cian bénh cua than cha
minh. Trong bénh vién khi cac ban con la sinh vién, cac ban khéng dwoc néi to dé
ngw&i ngoai biét bénh tinh cta con bénh, hodc cho biét ho mac bénh gi (mét ba chu
muon blet ngw®i lam céng cta minh mac bénh lao hay khong). Ngay ca déi v&i nha
cam quyén, cac ban ciing khong dworc tiét 16 nhwng gi ban biét vé than cha cua cac
ban. Khi vién canh sat trwéng hoéi 6ng Dupuytren dé biét ai 1a ké phién loan trong sé
ngw®i nam diéu tri trong bénh vién, dng ta dap: ”Téi khong biét ai 14 phién loan ca,
tdi chi biét c6 nhirng ngwei bi thwong thai.”

Céc ban ciing nén biét rang cac ban c6 thé bi phat ti néu cac ban khdng kin miéng.
Sau hét cac ban phai c6 lwong tam chirc nghiép, hay n6i mét cach van tat, cac ban
khi hanh nghé phai c6 lwong tam. Gido sw Jean Gosset da tirng néi;”Trong phong
giai phadu ngwoi thay thuébc 1a chia té sau diec Thwong Dé nhwng c6 trach nhiém
trwéc lwong tam cua minh.”

Bi mat nghé nghiép [secret professionnel] ma BS Nguyén Hiru Phiém nhéc t&i 1a mot
nhiém vu chirc nghiép dat trén quy tic bao trong tin mat [professional ethics of
confidentiality][8] ma nguw&i y sT chan chinh khéng dwgc vi pham, can ci vao dao dic
chire nghiép lién hé.

Vay chang ta khong ro:

= lam cach nao Sinh vién y khoa Mac Van Phudc lai dwgc phép thu thap dwoc nhirng
tai liéu mat cta cac BS Nguyén Hiru Phiém, BS Nguyén Van Bén, BS Pham Van Tt
nhw vay?

» va tai sao Ban Giam Khao lai ch4p nhan mét dé tai y hoc vi pham doi tw ca nhan cua
con bénh ma khong thay rang Luan An c6 thé da vi pham dao dirc y khoa va bi mat
nghé nghiép [secret professionnel] ma chinh BS Nguy&n Hiru Phiém da xac dinh cung
thi gian tring hop véi Luan An [1968]?



[b] Vi pham bi mat théng tin:

Gitra phdng vién va nguwoi cho tin cling co mét lién hé bao mat doi tw va nguén tin tirc
[Privacy and confidentiality]: khéng phd bién ngudn goc tin tirc; khéng phoi bay doi tw ca
nhan, khdng thay dbi, bop méo thuc trang tin tirc.

Chuan y si véi tw cach nguoi thu thap tin tire tlr gidi than hiku, ho hang cla van nhan
cling phai bao trong nguon tin va str dung dung dan tin tirc thu nhan. Ngwoc lai, trong
Luan An:

» Tén tudi ngwdi cho tin da bi boc 16.

= Tin tlc thé 16 mot cach chan tinh da bi st dung trong Luan An véi muc dich phuc
vu muc tiéu cta Luan An, hon 1a quyén loi cGa gia dinh van nhan. Luan An khéng
hé chirng minh sw wng thuan minh bach cla gia dinh nha van NL-NTT dé dwoc phép
s dung nhirng tin tc trén trong Luan An.

6. Tiéu Chuan va Gia Tri cua “PHU CHU”:

BS Dang Ngoc Thuan dam nhan cong viéc tom lugc, phu chi va phd bién Luan An toi
cbng chling, ngoai pham vi hoc dwdng. Ké tir day, ching ta goi tat phan phu cha clta BS.
Dang Ngoc Thuan la “Phu Chu”.

[a] Phu Chu d6i khi vb ¢é, di qua mirc chinh xac

Tl canh say rwou, néi “ldAm nham” [sic] da bi phu chd “cai ch®ng” thanh hoi
chirng Wernicke-Korsakoff do rwou gay ra. R&i thanh “suy nhwoc tdm than”
[neurasthenia], thanh “trdm cam” [mental depression], rdi “trdm cdm cao do”
[psychosis]. Nhirng hdi chirng va can bénh nay can clr vao dau ma co, hay chi la nhirng
gia dinh, suy dién mot cach tac trach, tly tién. Ngay ca trong Luan An ciing khéng hé dé
cap té¢i hay “am chi” nhirng can bénh dwoc suy dién hon 40 ndm sau nhw thé.

Riéng & giai doan nay, can héi BS Bang Ngoc Thuan c6 phai la mot y si chuyén khoa

diéu tri tam than [psychiatry] véi du trinh dd chuyén mén [qualification] dé khang dinh vé

cac hdi chirng bénh trang mot cach manh bao nhw vay?

[b] Phu Tri mau thuan, trai ngwoe 1an nhau

Trong “Phu chi” ¢6 ché da ghi nhirng diéu trai ngwoc nhau nhw dwdi day:

» Chung t6i cho rang ... tam tri dng tuy suy nhwoc nhwng bao gid cling sang subt;

= Trén phwong dién y hoc, tw van la mét bién chirng cda bénh tram cam. Néu xét co
ché hanh dong Nhat Linh tw van don thuan nhw mét bién chirng bénh hoan, ta c6 thé
da coi thwong hanh dong hi sinh cao ca ciia 6ng dé thic day cong cudc 14t d6 chinh
quyén Ngb Binh Diém;

= Ching t6i khong nghT nhw vay. Hanh dong sang sudt cia Nhat Linh van gitr nguyén
gia voi tinh cach tiéu cyc cia n6. Néu 6ng khong mac bénh tram cam, c6 1€ ong da
chon mét cach dau tranh khac c6 thé tich cwe hon nhwng thanh qua cling twong tw,
tieng vang khong chirng lai thua.

= Nhat Linh 1a mét nghé s trwdc khi la mét chinh tri gia. Rat c6 thé 6ng mwong twong
vuot ve mét cai chét dac biét khac thudng, mot cai “chét dep”. Néu qua that vay thi
cai chét cua éng kh(“)ng,phéi la cai chét tiéu cye cla rpét bénh nhan tam than, ma la
cai chét da dwoc 6ng xép dat theo s& cau cua minh. Ong mudn cho cai chét cta 6ng
dat dwoc hai muc dich :



- Thir nhét |a dé gay mét tiéng vang trén thé gi¢i va danh mét don nang vao chinh quyén
Ng6 Dinh Diém
- Thir hai la dé thda man céai s& cau thién tinh nghé st cta 6ng. Ong vira udng rwou vira

udng thuoc ngu Phai chang 6ng mudén mét cai chét say swa ém dém va ciing vui nhw
mot gidc mo clia nhan vat Thanh trong tac phdm Dong Séng Thanh Thiy vay ?

[c] Ngoai ra, trwdc khi “phu chd”, BS. Bang Ngoc Thuan c6 can man kiém chirng,
d6i chiéu nhirng tai liéu va chirng c dinh kém hay néu trong Luan An dé tw do suy dién
va két luan thém mét cach than trong. Néu khdng cé bang chirng minh bach, cu thé trong
Luan An hay dinh kém Luan An, Phu Chu xay dwng trén nhirng chirng ct bat toan hay
nhirng ha ti k§ thuat &t cling tré thanh bat toan, nhw nhixng ngon la ndy mam tir than cay
da bi sau mot.

Chung ta da thay rd, “Phu Chu” c6 nghia 1a nhan dinh bd tic, dwa ra nhirng két luan phu
chwa cd trong Luéan An. Phu cht ty n6 khong phai la mot phat biéu, trinh bay nguyén
thuy trwc tlep [statement] vé& sw kién [bénh tat, cai chét clia van nhan] nhw chirng nhan
cla y si diéu tri, ma chi la nhirng suy doan phu, khéng trwc tiép, ma 1a nhivng nhan dinh
nghe ngdéng, can cl vao l&i néi clia nguoi khac [hearsay] nén khbng cé gia tri chirng c
tw tai, trwe tiép.[11]

Trong tat ca bdn hd so bénh ly lién can t&i bdén van hao trén, néu Luan An khoéng thu thap
ndi tai liéu bénh Iy chuyén nghiép ré rang, chinh xac, minh bach, trwc tiép, thich hop,
thich dang [du vi pham dao dirc chivc nghiép bdo mat ddi tw va bénh ly cta y si dbi voi
con bénh], néu khéng cé 16i khai bénh ctia dwong sw, hay sy xac nhan rd rang, chinh
xac, minh bach, truc tiép, thich hop, thich dang cta nhirtng ngudi co tri thirc va tham
quyén khai bao, dwéc phép théng tri, moi théng tin thu thap khac chi c6 tinh cach nghe
ngéng vu vo [hearsay], nhitng phéng doan [presumptions] tly tién, vo gia tri d& dan
chirng, dé két luan.

Cén c vao ban “tom lwgc” cia BS DANG NGOC THUAN, phan Luan An vé “bénh tat”
cta nha van Nhat Linh-Nguy&n Twdng Tam thiéu han vé mat chinh xac, thiéu chirng ct,
thiéu kinh nghiém nghé nghiép chuy&n mén, thiéu thei gian can va da dé thAm dinh ky
cang, thiéu co hdi kiém chirng.

Il. S PHO BIEN TIN BAO MAT, TIN THAT THIET, MOT CACH AC Y, BAT
CAN

1. Chang toi mong nhirng ai “khai thac” Luan An va nhirng tai liéu lién hé nén han
ché tam murc str dung mot cach chinh dang, dong thoi kiem chirng lai tat ca nhirng chi
tiet trén trwdc khi dung lam tai liéu “dan chirng”™

[a] vi viéc “khai thac” va phd bién moét cach v6 doan, ac y vé doi tw ca nhan [private life]
qua nhirng tai liéu bat toan, v&i nhirng tin that thiét, khéng kiem chirng hay thu thap mot
cach cau tha, bat can

[b] c6 thé lam ton thwong téi doi sdng riéng tw clia dwong sw, hay lam thiét hai vé mat vat
chat lan tinh than cho nhirng ngu i co lién hé mat thiét.

2. Cac co s truyén thdng ciing phai tuan theo nhirng quy tac chuyén nghiép va tranh
nhirng sai pham lién quan t&i viéc phé bién nhirng sw kién thudc doi tw [private facts]
[12] va nhé4t & nhirng tin that thiét, vu khdng, khéng kiém ching c6 thé gay thiét hai vat
chéat 1an tinh than cho nan nhan.



3. N6i vu Luan An xay ra tai Viét Nam dang I&, hay c6 thé, bi xét theo nhitng qui wéc
dao dic va luat Ié s& tai, ma BS. Nguyén Hiru Phiem da nhac nhé mét cach van tat,
nhwng mach lac:

“Noi toi nhirng bon phan cla céac ban, t6i khong thé khong dé cap dén van dé bi mat
nghé nghiép (secret professionnel).

Tuyét déi nguoi thay thubée khéng dworc tiét 16 cho ai biét can bénh cta than cha minh.
Trong bénh vién khi cac ban con la sinh vién, cac ban khéng dwoc néi to dé ngudi ngoai
biét bénh tinh ctia con bénh, hodc cho biét ho méc bénh gi (mét ba cht muédn biét nguoi
lam céng cGa minh mac bénh lao hay khéng). Ngay ca dbi véi nha cdm quyén, cac ban
cling khéng duoc tiét 16 nhirng gi ban biét vé than chi cta cac ban. Khi vién cdnh sat
trwdng hdi 6ng Dupuytren dé biét ai 1a ké phién loan trong sé ngw®i ndm diéu trj trong
bénh vién, 6ng ta dap: "T6i khong biét ai la phién loan ca, tdi chi biét c6 nhirtng ngudi bi

Ay

thwong thoi.
C4c ban cling nén biét rang cac ban c6 thé bi phat ti néu cac ban khéng kin miéng.”[10]
4. Trong trieé'ng hop can “ddi chiéu” gwong gao

Luan An v&i luat phap hién hanh tai Hoa Ky, nguoi ta cé thé cho rang van nhan NL-NTT
la mét “khuén mat céng khai/cbng céng” - "public figure”, can c¥ vao an lé New York
Times vs Sullivan (1964). Theo an |& nay, cac chinh khach va vién chirc cao cap [public
officials] 1& nhirng nhan vat “khdng cé doi tu”. Sau d6 Tdi Cao Phap Vién con mé rong
dbi tac cta an lé “Sullivan” [Sullivan Case] t&i cac nhan vat cong cdng [public figures],
gdm gidi tai t man anh, cac tac gia ndi tiéng, cac thé thao gia, cac nha kinh doanh nang
ddng, cac nha tai phiét I&én, c6 mau mat v.v.

Trong treong hop nay, nguyén don la nhirng nguoi cé lién hé mat thiét bj thiét hai trong

vu phi bang ma ly, mudn thang kién phai chirng minh:

» tin tlrc phd bién 1a that thiét, co tinh cach phi bang ma ly;

= bj don [tac gia, phong vién, chu but, co s& truyén théng] c6 manh tdm &c y tic thi
[actual malice], khi truyén tin that thiét gay phwong hai cho nguyén don;

= Quan Toa Tbi cao Phap Vién William J. Brennan, xét x& vu N’ew York times VS
Sullivan, da phan dinh bi go’nrcé manh tdm &c y phi bang ma ly néu bi can biét rd dé
la tin that thiét ma van pho bién; hoac

« thu thap tin tiec mdt cach clu tha, bat can, khéng kiém chirng.

TAM KET LUAN:

Tai Viét Nam va trén thé gidi, bénh tat cta van nhan da cé chd dirng nghiém tudc trong
nén van hoc. Nguwdi ta da noi téi bénh phong cui cia Han Mac T&r dé phan tich nhirng
dong tho chay mau cua thi s hay nghe nhirng gao thét ngay trong thi cam ctia 6ng. Ngu&i
ta noi t&i bénh dién cta Nerval[13], ctia Bui Giang[14] dé c6 thé hdi nhap nhirng dong
tho van sang va tbi, tinh va say, nhirng anh chir dd@o ngwoc, nhirtng my nhan an
hién, tach bién, dbi ngdi. Nhw vay, dan gidi bénh tat cia van nhan dé khai trién bién
khao van hoc méi 1a diéu dang lam, vi céng ich chung, vi nhu ciu mé réng kién thirc va
sang tao.

Nhung néu phoi bay bénh tat cia van nhan chi dé ha nhuc ca nhan ho hay bdi bac,
stra doi lich str, thi hanh dong den t6i d6 tré thanh mot am muwu bat chinh, dang khién

-7-



trach vé mét van hoa, daq dire va luat phap. Viéc khai quat Luan An sau hon 40 ndm an
nghi c6 nam trong mwu do dé khéng?

Trong thé nang nb clia truyén thong hién dai, “tat nhién mét nén bao chi ty do c6 thé la
tot hoac xau. Nhwng chac chan, néu kh(“)ng co tw do ngbn luan, at sé tgi hai v cung. Tw
do la co hdi cai tién trong khi ndé ché chi dem lai ti tich va khon don [Albert Camus,
1960].[15]

Nhwng du sinh hoat & bt ctr dang nao, & bat ctr dau, do bat cl¥ lwc Iwgng nao dam trach
thi hanh, dé tlr quyén hay tw do ngdn luan qua bao chi, dieu nghién, sang tac, néu muon
gitr dung st mang va kha nang ton tai van phai ton trong nhikng tiéu chuan can ban ve
tw do ngbn luan, pham gia nhan ban, céng ly va nhan ai.

Lam dung quyén tw do ngdn luan va bao chi c6 thé gay ra nhikng vu kién vé phi bang ma
ly vira mat thi gi& t6 tung tranh cai, vira ton kém nhiéu tién bac.

Do ciing 1a co hoi dé gisi bao chi, van hoc néi chung ty kiém va phdi hop Iuo’ng tam
chirc nghiép v&i da tién hoa cltia nén dan cha hién dai, méi lGc méi tang trwdng, cai tién

dé khoi tw hay. Tién bod phuc lgi, quyén lwc, dao dirc va lwong tam chirc nghiép phai hoi
nhap, ket sinh, song hanh.

Primum non nocere: Trwédc hét dirng lam hai.[16]

Lwu Nguyén DPat, PhD, LLB/JD, LLM
Michigan State University

GHI CHU

[1] Bénh tat va cai chét clia 4 van nhan: Tan Ba, Nguyén Van Vinh, Pham Quynh, Nguyén
Twdng Tam- Ludn an tién si cia BS MAC VAN PHUOC (Trinh ngay 20 — 07- 1968, tai
Saigon) BS DANG NGOQC THUAN tém lwoc va phu chi [1 & 2] @DD Nguwoi Dan Viét
Nam; Dan Chim Viét.

[2] academic requirements

[3] lay witness is any witness who does not testify as an expert witness.

[4] factual statement/factual opinion

[5] comphrehensive, conclusive, direct, relevant.

[6] GS. Nguyén Van Tuan trong “Doc lai 12 diéu y dirc cla Viét Nam”,YkhoaNet, c6 viét:
Vi mai lién hé gilra ngwoi thay thude va bénh nhan, nguyén tac dao dirc c6 moét gia tri
dac biét quan trong trong viéc hanh nghé chira bénh. O dai hoc, chi co sinh vién nganh
y phai doc loi tuyén thé Hippocrate trwdc khi tot nghiép... Loi thé Hippocrate cling con
dwoec lay 1am chuan muc dao dirc cho nganh y néi chung (hay con goi la “y déc”).

[7] L&i thé Hippocrate. Nguyén tac dao dirc y khoa (H&i Y hoc Mi):

1. Nguoi thay thudc phai tan tam cham séc sirc khoe véi sy cam thong va ton trong

danh dy va quyén con nguoi.
2. Nguo’l thay thudc phai duy tri cac chudn muc cla chuy&n nganh, thanh that trong

tat ca cac giao tiép chuyén mon, va phan dau bao cdo nha chirc trach nhivrng thay
thudc thiéu tw cach, hay bét tai, hay lién déi dén nhivng vu Itra dao.


http://www.vietthuc.org/wp-admin/post.php?action=edit&post=3741#_edn6

3. Nguoi thay thudc phai ton trong luat phap va nhan lanh trach nhiém theo dudi
nhirng cai cach nham dem lai lgi ich tot nhat cho bénh nhan.

4. Nguoi thay thubc phai ton trong quyén cta bénh nhan, dong nghiép, va cac nhan
vién y té khac, va phai bao vé sw riéng tw cia bénh nhan trong pham vi luat phap
cho phép.

5. Nguwoi thay thudc phai lién tuc hoc héi, ng dung, va trao doi kién thirc khoa hoc;
duy tri hoc thuat y khoa; cung cap nhirng théng tin lién quan dén bénh nhan, déng
nghiép, va cong ching; tw van va st dung tai ndng clia cac chuyén gia khac khi can
thiét theo chi dinh.

6. Nguoi thay thubc (ngoai trir cac trvong hop cép ctru) trong diéu kién thich hop, ¢
quyeén chon Iwya ai dé phuc vu, ai can lién hé, va c6 quyén chon mai trwérng dé cung
cap dich vu y khoa.

7. Nguoi thay thude phai nhan Ianh trach nhiém tham gia vao cac hoat dong nham cai
thién cong dong va y té cong cong.

8. Nguoi thay thude trong khi cham s6c bénh nhan phai xem nhiém vu clia minh dbi
vu bénh nhan la trén hét.

9. Nguwdi thay thubc phai ting hd moi thanh phan trong xa héi dwoc quyén tiép can
dich vu y khoa.

[8] Qui wdc dao dirc nghanh ypl]a Hiép hoi Y khoa Thé gi¢i (World Medical Association —
Nhiém vu chung cua ngwoi thay thudc doi véi bénh nhan: ngudi thay thudc phai:

12.t6n trong sinh mang cua con con nguwoi.

13.hanh ddng vi lgi ich cta bénh nhan.

14 tuyét dbi trung thanh véi bénh nhan. Bat cv khi ndo phwong phap diéu tri hay xét
nghiém ngoai kha nang cia minh, ngwdi thay thudc phai gii thiéu dén mét chuyén gia
khac.

15.t6n trong quyén riéng tw ctia bénh nhan. Khong tiét 16 bat c&r théng tin ndo vé bénh
nhan cho bét c(r ai, néu khéng c6 sy ddng thuan ctia bénh nhan.

16.cung céap dich vu chadm sdc trong trwdng hop khan cép.

17.khéng quan hé tinh duc véi bénh nhan. Khéng loi dung mbi quan hé thay thudc —
bénh nhan.

Nguén: World Medical Association. International code of medical ethics. World Medical
Association Bulletin 1949;1(3): 109, 111.

[9] BS Nguyé&n Hiru Phiém 1a Toéng Trwdng Y Té trong chinh pha dau tién cta québc gia
ké ttr khi Viét Minh cwép chinh quyén & Ha Néi, thanh lap theo séc Iénh 1-CP ngay 01
thang 07 nam 1949, Birc québc trwdng Bao Dai lam Thi Twéng. Chinh phl nay sau dwoc
thay thé bang séc 1&nh sb SL.6/QT ngay 21 thang 01, 1950, tha twéng 1a Nguyén Phan
Long, Chirc Tdng trwdng Y Té dwoc doi lai 1a Bd Trwdng Y Té (nhd hon). BS Nguyén
Hiru Phiém dworc thay thé bang BS V& Duy Thuwéng.

[10] Budi néi chuyén do truong Pai Hoc Y khoa Hué t6 chirc ngay 29-6-1968 Tai Trung
Tam Y Khoa Dai Hoc Saigon. “BS. Nguyén Hiru Phiém: May Loi Khuyén Sinh Vién Y
Khoa”, Viet Thuc, March 3, 2012

[11] Hearsay is information gathered by one person from another person concerning

some event, condition, or thing of which the first person had no direct experience. When
submitted as evidence, such statements are called hearsay evidence. As a legal term,
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‘hearsay” can also have the narrower meaning of the use of such information as evidence
to prove the truth of what is asserted. Such use of “hearsay evidence” in court is generally
not allowed. This prohibition is called the hearsay rule.

[12] In most states, you can be sued for publishing private facts about another
person, even if those facts are true. The term “private facts” refers to information about
someone’s personal life that has not previously been revealed to the public, that is not of
legitimate public concern, and the publication of which would be offensive to a reasonable
person. For example, writing about a person’s HIV status, sexual orientation, or financial
troubles could lead to liability for publication of private facts”. Source: Citizen Media Law
Project.

[13] Luu, Nguyen Dat, Au Centre Du Vertige Nervalien: Le Voyage en OrientEt La Mise
En Abyme, Michigan State University, Ph.D. 1982

[14] Lwu Nguyén Dat, “Tho Bui Giang — Tl Pha Thé Sang Hoi Nhap®, Viét Thirc, Jan. 15,
2011

[15] Lwu Nguyén Dat, “Khai Niém vé Ty Do Ngdn Luan”, Tw Tuéng Viét, 2003, trang 120,
endnote # 24. “Une presse libre peut, bien sar, étre bonne ou mauvaise, mais sans liberteé,
elle ne pourra qu’étre mauvaise... » Albert Camus, Ecrivain, France, 1960.

[16] Primum non nocere: Trwdc hét dirng lam hai. “BS. Nguyén Hiru Phiém: May Loi
Khuyén Sinh Vién Y Khoa”, Viet Thuc, March 3, 2012

Lai Quang Nam:
mot bai viet xuat sac

Pham Cao Dwong:
Thwa Anh Lwu Nguyén Dat,

Van dé dwoc dat ra nhw vay 1a dang va can thiét cho nhitng treong hop twong tw co
thé xay ra sau nay, O ddy mai chi la trong van hoc va ai cling phai thay ngay sy khac
biét git!a NL- NTT va Han Mac T&. Luan dinh nhw thé nay la day da...

Day |a mét van dé lién hé toi phwong phap hoc mét cach téng quat chwa ké téi sy an
toan vé phap ly va dao dirc ma cac nha nghién cru nén quan tam.

VietBang Nguyen:
Chau rat thich bai viet nay cua Chu.

Nguyen tuong Tam:

Bai viet rat hay/du ly chung/gon/chat che/

TS/LS Dat cho phep Tam duoc xu dung bai nay de post len may trang bao mang khac
duoc ko?

Xin cam on TS/LS Dat truoc.

than qui,
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Hien Ngoc:

Vao khodng nhirng ndm 1968 — 72 cé phong trao SVYK doi dung tién Viét gidng day &
Dai Hoc Y Khoa (Trwéc 1975 trworng DPHYK Saigon gidng day bang tiéng Phap va t
1969 c6 ca tiéng Anh) do nhém H.T.Mam kéu goi.

Trong thoi gian d6 ¢6 1 s6 Luan An la nhw I6p t6i c6 1 anh 1am Luan An “Cudc Boi va
Sy Nghiép cia Pham H{ru Chi”. Luan an ctia BS Phuwéc cé 1é nam trong so ay.

T6i déng y vai y kién cla LS Pat la nhitng khao ciru nhw vay khéng nén xem 1a 1 luan
an Y Khoa, ma chi nén dé doc cho vui trong nhirng ltic nhan réi ma théi, vi né chi nén
dwoc xem la 1 khao ctru ch khdng phai la nghién ctru, va tinh khoa hoc, tinh logic
khéng cao.

Ciing giébng nhu “khao clru” chan bénh cho cac nhan vat trong Tam Qubc ctia L& Qang
Théng va 1 vai nguwdi khac.

Hién

Nguyén Tan-Héng, MD:
Kg LS. LNDat,

Téi doc bai nay mét cach rét thich thu, vi nhiéu I&:

- chil dé co lién hé toi y khoa, la nghé toi da chon lwa lam sinh hoat chinh cho ca doi.
- t6i dwoc biét kha rd hai BS Mac Van Phuwéc va Bang Ngoc Thuan. Ca hai la nhivng
ddng nghiép cung & thanh phé Montréal, noi t6i hién cw ngu. Ca hai déu dirng dan,
dwoc nhiéu cdm tinh cla y gidi & day.

- 18 quan trong nhat 1a LS da phan tach Luan An moét cach day da, ti mi, rat rd rang; khi
néu nhirng vi pham quy luat cGa nganh Y, thi kém theo nhirng dan ching gia tri.

T6i mong bai nay dwoc phd bién rong rai, dé gitp ich cho nhirng sinh vién y-khoa hay
con chua ra trvong.

Xin cdm on LS rat nhiéu.

Than kinh, .
Nguyen Tan-Hong

Kinh m&i doc thém nhirng sang tac khac cta tac gia tai:
http://www.viethamvanhien.org/LuuNguyenDat.html
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